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Background 
 
The Equality and Human Rights Commission is the National Equality Body (NEB) for 
Scotland, England and Wales. We work to eliminate discrimination and promote 
equality across the nine protected characteristics set out in the Equality Act (EA) 2010: 
age, disability, gender reassignment, marriage and civil partnership, pregnancy and 
maternity, race, religion or belief, sex, and sexual orientation.  
  
We are an “A Status” National Human Rights Institution (NHRI) and share our mandate 
to promote and protect human rights in Scotland with the Scottish Human Rights 
Commission (SHRC). 
 
Introduction 
 
We are represented on the Scottish Government’s Equality Budget Advisory Group, 
and would encourage the Committee to continue to promote that group’s work, which 
includes this informal guidance for policy and decision makers on equality and human 
rights budgeting, published August 2019. The questions in that guidance may also be 
useful for scrutiny purposes. 
 
The guidance refers to the relevance of the Public Sector Equality Duty and the Socio-
Economic Duty (known as the Fairer Scotland Duty) in ensuring that equality and non-
discrimination issues are adequately considered in budgetary decisions. This 
response builds on references to these duties, and highlights the importance of 
collecting good equality evidence and assessing the likely equality impact of proposed 
decisions, in order to make better decisions. 
 
The Public Sector Equality Duty 
 
The purpose of the public sector equality duty (PSED) is to ensure that public 
authorities consider how they can positively contribute to a more equal society and 
ensure they eliminate discrimination. The public sector equality duty consists of a 
general equality duty and specific equality duties. 
 
The general equality duty is a duty to have due regard to the need to: 
 
̶ Eliminate unlawful discrimination, harassment and victimisation and other 
prohibited conduct 
̶ Advance equality of opportunity between people who share a relevant protected 
characteristic and those who do not 
̶ Foster good relations between people who share a protected characteristic and 
those who do not. 
 
The Equality Act 2010 (Specific Duties) (Scotland) Regulations 2012 place additional 
obligations on listed public bodies to support their compliance with the general duty. 



Scottish Ministers constitute a listed body for the purposes of the specific duties, which 
includes both the Scottish Government and its executive agencies. The specific duties 
are therefore relevant to the budget development process. One of the specific duties 
is to assess and review the equality impact of policies and practices. 
 
We have published guidance to support public bodies with equality impact assessment 
in the context of the Coronavirus pandemic. In the guidance, we note that assessment 
of equality impact “must happen before [the public body] makes and implements 
decisions because it must inform [its] decision-making. It cannot be retrospective or 
undertaken near the end of the process.” 
 
The guidance also makes clear that “the process has to be designed to generate 
sufficient information to allow [full consideration] of the needs in the general equality 
duty.”  
 
It is essential that the Scottish Government assesses the impact of proposals on 
equality at a suitably early stage of the budgeting process, which will include collecting 
appropriate evidence. It should also collect evidence of the actual impact its decisions 
have once implemented, to enable it to review these decisions. Equality impact 
assessments should not be seen as a burden or as additional or separate to the policy 
and decision-making process; instead, they should be a central component of the 
process and, if done well, will contribute to better decisions. 
 
The Fairer Scotland Duty 
 
The socio-economic duty was introduced into legislation as Section 1 of the EA 2010, 
with the aim of ensuring that public bodies have to take socio-economic disadvantage 
into account when making strategic decisions. The power to implement the duty was 
devolved as part of the Scotland Act 2016, and the socio-economic duty, known as 
the Fairer Scotland Duty (FSD), came into force in Scotland in April 2018. 
The FSD requires certain listed public bodies to consider how they can reduce 
inequalities of outcome caused by socio-economic disadvantage when making 
strategic decisions. The Scottish Government’s interim guidance explains that: 
“To fulfil their obligations under the Duty, public bodies must be able to meet […] the 
key requirement in each case: 
 
̶ to actively consider how they could reduce inequalities of outcome in any major 
strategic decision they make; and 
 
̶ to publish a written assessment, showing how they've done this.” 
 
It is important to note that the FSD guidance defines socio-economic disadvantage 
broadly, and refers specifically to income, wealth, area deprivation, material 
deprivation, and socio-economic background. Any analysis of socio-economic 
disadvantage that focuses mostly or wholly on socio-economic disadvantage through 
an area or place-based lens – typically using the Scottish Index of Multiple Deprivation 
– is unlikely to present a complete picture of disadvantage. 
 



The FSD applies to ‘strategic’ decisions. We would anticipate that decisions made as 
part of the budget process would typically fall into this category, and thus would be 
subject to the duty. 
 
The Equality and Fairer Scotland Budget Statement 
 
The Equality and Fairer Scotland Budget Statement (EFSBS) is now an established 
part of the budget process. This year’s EFSBS states that this is because the Scottish 
Government “recognises that embedding equality, human rights and Fairer Scotland 
duties in policy and action can be transformative.” Additionally, the EFSBS 
“[acknowledges] the close connections between the protected characteristics and 
socio-economic disadvantage, [and] sets out how the Scottish Budget 2020-21 invests 
in the physical and social infrastructure required for a strong, sustainable, innovative 
and inclusive economy.” 
 
The EFSBS is a useful document but it is important to note it is neither an equality 
impact assessment nor a Fairer Scotland Duty assessment. Moreover, it does not 
consistently make connections between the inequalities of outcome identified, the 
changes sought, and the budget decisions made. It is not entirely clear to us how or 
whether the EFSBS influences budget decisions, or how it fits into the Scottish 
Government’s normal policy development process. It would be helpful to understand 
whether any budget decisions are changed or adapted as a consequence of work 
done to prepare the EFSBS. This could be something that the Committee pursues 
through its scrutiny work, and Scottish Government could make more explicit in the 
statement. 
 
Funding for civil society organisations 
 
Coronavirus and related measures have impacted on the capacities of civil society 
organisations throughout Scotland who are often simultaneously seeking to support, 
inform and hold the Scottish Government to account through advocacy and policy 
influencing, and support disadvantaged or vulnerable groups as they cope with the 
pandemic.   
 
We welcomed the Scottish Government’s announcement of support for many such 
organisations, including domestic abuse organisations, and the announcement of the 
Third Sector Resilience Fund and the Wellbeing Fund. We also welcomed the decision 
to extend relevant funding that was due to expire this summer. 
 
Through the budget process, and with the end of European Structural Funds imminent 
and the UK Government’s proposed Shared Prosperity Fund in mind, the Scottish 
Government must seek ways to support civil society organisations to enable them to 
continue their vital work. 
 
Equality capacity within the Scottish Government 
 
We welcome the Scottish Government’s commitment to creating a new centre of 
expertise on equality and human rights in its economy policy portfolio, as part of its 
response to the Advisory Group on Economic Recovery. We also note the 
Government’s intention to develop a new equality and human rights mainstreaming 



strategy in the Programme for Government. It is essential that officials involved with 
the budget process have – and have access to – adequate equality expertise. The 
Scottish Government should also consider what resources it needs to deliver on its 
equality aspirations both within the new Directorate for Equality, Inclusion and Human 
Rights and across the Government and broader public sector. 
 
Parliamentary scrutiny 
 
The Equalities and Human Rights Committee plays a critical role in scrutinising the 
budget process. We are aware that membership of the Committee has been to subject 
to change recently, and would be happy to support the Committee’s engagement with 
the EA 2010 and the PSED by way of a private session or any other means the 
Committee might find useful. 
 
Additionally, we believe that all Committees likely to be engaged in budget scrutiny 
should give consideration to equality matters, and would be grateful if the Committee 
would consider writing to them to encourage this. 


